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Ruling / Judgments under GST era:  

1. M/s. Metro Dairy Ltd. – West Bengal1 

Issue for 

Consideration 

To what extent can the input tax credit (‘ITC’) be availed on capital goods and input services 

which are procured for the production of both taxable and exempted goods? 

Discussion & 

Ruling 

Discussion: 

• The Applicant had procured capital goods and input services which would be used to 

manufacture both taxable and exempted goods. The commercial production of certain 

taxable goods started from December 2018, but the commercial production of exempted 

goods did not begin in the year 2018-19.   

• The Applicant approached the Authority to know to what extent and in what proportion 

the ITC is admissible on such capital goods and input services. 

• The Applicant submitted the following: 

- In terms of rule 43(1)(c) of the CGST Rules, the useful life of the capital goods is 

taken as five years from the date of invoice; 

- The formula prescribed under rule 43 of the CGST Rules, is applicable only after the 

commencement of the commercial production. The useful life of the capital goods 

should, therefore, be calculated from the date of commercial production.  

- In terms of rule 42 of the CGST Rules, the amount of ITC attributable to exempt 

supplies should be computed every month and thereafter, for the entire financial 

year to which such ITC relates. Since the commercial production of exempt goods 

did not begin in the year 2018-19 then the entire ITC on input services should be 

eligible. 

 
1 Order No. 23/WBAAR/2019-20 dated September 23, 2019 
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• The Authority observed as follows: 

- The Applicant claimed the entire ITC when the production of taxable goods 

commenced, in terms of rule 43(1)(b) of the CGST Rules; 

- However, when such capital goods are used for manufacture of exempted goods 

the amount ITC to be attributed to the period when such capital goods were used 

for manufacturing taxable goods should be determined in terms of rule 43(1)(c) of 

the CGST Rules;  

- The balance of the ITC should be apportioned in terms of rule 43(1)(e), (f) and (g) 

of the CGST Rules over the useful life of the asset from the date of the invoice; 

- There is no common ITC of input services during the year 2018-19 since there were 

no exempted goods manufactured in the year 2018-19.    

Ruling: 

• The Applicant is required to compute the admissible amount of the input tax credit on 

the capital goods used for both taxable and exempt supplies in the tax periods over the 

useful life of the goods, calculated from the date of invoice. 

• The entire ITC on input services availed during the year 2018-19 is eligible. 

Dhruva 

Comments / 

observations 

The GST law does not have any concept for availing the credit based on the 

commencement of commercial production. The above ruling is in line with the GST 

provisions.  

 

2. Assistant Commissioner v. Bengal Peerless Housing Development Company Ltd. – West Bengal2 

Issue for 

Consideration 

Whether provision of construction service along with preferential location services (‘PLS’) 

including floor rise, directional advantage would constitute a composite supply with the 

construction service as principal supply?  

Discussion & 

Order 

Discussion: 

• The Respondent is engaged in the supply of construction of residential dwelling units 

and also provides PLS to the buyers of the units.   

• The West Bengal Authority for Advance Ruling (‘Authority’) had held that the supply of 

construction service along with PLS are naturally bundled and the PLS has to be bought 

as a package, where the construction service remains the principal supply. The Authority 

also passed the ruling to treat the charges paid for “right to use car parking space” as 

composite supply though the same was not a part of PLS. 

• The Appellant approached the West Bengal Appellate Authority for Advance Ruling 

(‘Appellate Authority’) to contend that the Authority has erred in treating the PLS as a 

composite supply with the construction service being principal supply and by providing 

the abatement on the entire value in terms of notification no. 11/2017 - Central Tax 

(Rate) dated June 28, 2017 (‘notification’) would cost dear to the Government. 

 
Order no. 09/WBAAAR/Appeal/2019 dated September 25, 2019 
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• The Appellant placed reliance upon the judgment of Hon’ble Delhi High Court in the case 

of Suresh Kumar Bansal v. UOI [2016 (43) STR 3 (Del)], wherein it was held that the 

preferential location charges cannot be traced directly to the value of any goods or value 

of land but are a result of the development of the complex as a whole and the position 

of a particular unit in context with that of the complex. 

• The Respondent contended as follows:  

- The supplies of floor rise and directional advantage are integral to the principal 

supply of construction service and in the absence of anyone, the principal supply of 

any one cannot be effected and therefore stated that these services are naturally 

bundled in the ordinary course of business; 

- Reliance was placed upon the CESTAT judgment in the case of Logix Infrastructure 

v. CCEx. & S.T. Noida [2019 (25) GSTL 59 (Tri – All)] wherein it was held that PLS, 

external development charges etc. are integral to the main services which is 

construction of residential complex service and therefore, the entire consideration 

received by the Appellants are eligible for abatement; 

- Reliance placed upon Suresh Kumar Bansal (supra) is misplaced as the same 

pertains to the period prior to July 01, 2012. 

• The Appellate Authority observed as under: 

- PLS is attributable to the choice of the purchaser in respect of floor rise and 

directional advantage and cannot be treated as naturally bundled with construction 

service in the ordinary course of business; 

- During the erstwhile Service tax regime there was a specific category of PLS (section 

65(105) (zzzzu) of Finance Act, 1994) on which no abatement was available. Service 

tax has been imbibed into GST and accordingly, the same treatment to PLS should 

be applicable under GST; 

- Respondent has raised separate invoice for sale of units and PLS, which helps to 

conclude that PLS is not associated with land. Thus, the abatement cannot be 

allowed on the PLS, which is altogether a separate service; 

- PLS falls under SI. No. 3(iii) of the notification (supra) for which no abatement has 

been provided. 

Order: 

• Construction service and PLS are not naturally bundled. Accordingly, the benefit of 

abatement, in terms of the notification (supra) should not be available in respect of PLS. 

• Charges collected for car parking space would also not be eligible for abatement.  

Dhruva 

Comments / 

Observations 

• SI. no. 3(iii) of the notification as referred to in the above ruling is the one as existed at 

the time of introduction of GST. The said SI. no. 3 has undergone significant changes 

thereafter. Further, the said SI. no. 3(iii) has been substituted w.e.f. August 22, 2017. 

• Further, the Government vide notification no. 3/2019 – Central Tax (Rate) dated March 

29, 2019 has included various charges such as preferential location charges, 

development charges, parking charges, etc. within the meaning of “gross amount” 
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charged for construction of “affordable residential apartment”. Thus, the Government 

has included the charges collected for PLS as a part of the construction service. The 

said amendment was not considered in the above ruling. On this sole ground, it needs 

to be deliberated as to whether the Order requires a reconsideration or could be 

distinguished.  

• Levy of tax on PLS has been a subject matter of dispute during the Pre GST era and 

also the judgment of Suresh Kumar Bansal (supra) has been admitted by the Hon’ble 

Supreme Court and is pending for hearing. 

 

Judgment under Pre-GST era: 

3. State of West Bengal & Ors. v. Calcutta Club Limited 3 

Issues for 

Consideration 

• Whether the doctrine of mutuality is still applicable to incorporated clubs or any club after 

the 46th Amendment to Article 366(29-A) of the Constitution of India? 

• Whether the supply of food and drinks by incorporated club to its permanent member 

liable to Sales tax and whether the contributions of members to their club are chargeable 

to Service tax? 

Discussion & 

Judgment 

Discussion: 

• The Respondents argued that there is no transfer of property from one person to another 

so as to be construed as sale and eventually exigible to Sales tax. The club, whether or 

not incorporated, is only acting as an agent for its members and does not amount to sale 

of preparations supplied in absence of element of transfer. 

• The Hon’ble Supreme Court referring to several judgments and in particular the 

Supreme Court judgment in case of C.T.O. v. Young Men’s Indian Association [(1970) 

1 SCC 462] held that there is no distinction between a club in the corporate form or by 

way of a registered society or incorporated by a deed of Trust. 

• Further, it is held that property held should be for and on behalf of the members of the 

club and there is no transfer of property from one to another. 

• The next issue before the Court was applicability of doctrine of mutuality considering 

Young Men’s Indian Association and other judgments post introduction of 46th 

Constitutional Amendment which read as under: 

“366. (29-A) “tax on the sale or purchase of goods” includes— 

(a) to (d) … 

(e) a tax on the supply of goods by any unincorporated association or body 

of persons to a member thereof for cash, deferred payment or other valuable 

consideration” 

• The Court observed that the legislators while framing the aforesaid amendment 

assumed that sale by a club having corporate status is liable to Sales tax. On this 

premise, provisions were framed to tax sales by unincorporated clubs to its members. 

 
3 2019-VIL-34-SC-ST – The Supreme Court of India 
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• Even assuming that the term “unincorporated association or body of persons” must be 

read disjunctively, the term “body of persons” would not refer to corporate form unless 

accompanied by the expression “whether incorporated or not”. 

• There cannot be a sale of goods to oneself. The ratio laid down by Young Men’s Indian 

Association (supra) holds good and cannot be done away by limited fiction introduced 

by Article 366(29-A) (e). 

• On Service tax front, the law provided for the taxable category of “club or association 

service” which excluded anybody established or constituted by or under any law for the 

time being in force. It is held that since companies / cooperative societies are constituted 

under respective Acts, such incorporated clubs were not liable to tax during pre-negative 

list regime. With effect from July 1, 2012, the definition of service contained an 

explanation which considered unincorporated association or body of persons and their 

members as distinct persons. Interestingly, the expression “a body of persons” 

juxtaposed with “an unincorporated association” does not state “body of persons, 

whether incorporated or not”. Thus, since similar provisions existed pre / post negative 

list regime, doctrine of mutuality continues to apply, and no Service tax apply on 

incorporated member’s club. 

Judgment: 

The judgment upheld the view taken by Hon’ble Jharkhand and Gujarat High Court following 

Young Men’s Indian Association (supra). 

Dhruva 

Comments / 

Observations 

Applicability of doctrine of mutuality has been a subject of judicial interpretation time and 

again. It would be interesting to have a relook at Corporate / Society / Trust structures and 

examine GST implications considering the doctrine of mutuality. 

 

 

 



 

6 

 

© Copyright Dhruva Advisors LLP. 

 

ADDRESSES 
 

Mumbai 
11th Floor,  
One IndiaBulls Centre, Tower 2B,   
841, Senapati Bapat Marg,  
Elphinstone Road (West),  
Mumbai 400 013  
Tel: +91 22 6108 1000 / 1900  
 

Ahmedabad 
B3, 3rd Floor, Safal Profitaire, 
Near Auda Garden, 
Prahladnagar, Corporate Road, 
Ahmedabad - 380 015 
Tel: +91-79-6134 3434 
 

Bengaluru 
Prestige Terraces, 2nd Floor 
Union Street, Infantry Road, 
Bengaluru 560 001 
Tel: +91-80-4660 2500 
 

Delhi / NCR 
101 & 102, 1st Floor, Tower 4B 
DLF Corporate Park 
M G Road, Gurgaon 
Haryana - 122 002 
Tel: +91-124-668 7000 
 

Pune 
305, Pride Gateway, Near D-Mart, Baner, 
Pune - 411 045 
Tel: +91-20-6730 1000 

 
Kolkata  
4th Floor, Unit No 403, Camac Square,  
24 Camac Street, Kolkata 
West Bengal – 700016 
Tel: +91-33-66371000  
 

Singapore 
Dhruva Advisors (Singapore) Pte. Ltd.  
20 Collyer Quay, #11-05 
Singapore 049319 
Tel: +65 9105 3645 

 
Dubai 
WTS Dhruva Consultants  
U-Bora Tower 2, 11th Floor, Office 1101 
Business Bay P.O. Box 127165 
Dubai, UAE 
Tel: + 971 56 900 5849 
 

Bahrain  
WTS Dhruva Consultants  
2301, Level 23, P.O. Box No. 60570,  
Harbour Tower (East), Bahrain Financial Harbour,  
Kingdom of Bahrain 
Tel: +973 1663 1921 
 

New York 
Dhruva Advisors USA, Inc. 
340 Madison Avenue, 19th Floor, New York,  
New York 10173 USA 
Tel: +1-212-220-9494 
 

Silicon Valley, USA 
Dhruva Advisors USA, Inc. 
5201 Great America Parkway,  
Santa Clara, California 95054 
Tel: +1 408 930 5063 

 

KEY CONTACTS 
 
Dinesh Kanabar (Mumbai) 
Chief Executive Officer  
dinesh.kanabar@dhruvaadvisors.com   
 

Ritesh Kanodia (Mumbai) 
ritesh.kanodia@dhruvaadvisors.com 
 

Niraj Bagri (Mumbai) 
niraj.bagri@dhruvaadvisors.com 
 

Ranjeet Mahtani (Mumbai) 
ranjeet.mahtani@dhruvaadvisors.com 
 

Amit Bhagat (Delhi / NCR) 
amit.bhagat@dhruvaadvisors.com 
 

 

 

Disclaimer:  
This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not intended to address the circumstances of 
any particular individual or entity. No one should act on such information without appropriate professional advice after a thorough examination of the particular situation. 
This publication is not a substitute for detailed research and opinion.  Before acting on any matters contained herein, reference should be made to subject matter experts 
and professional judgment needs to be exercised. Dhruva Advisors LLP cannot accept any responsibility for loss occasioned to any person acting or refraining from action 
as a result of any material in this publication 

Dhruva Advisors has been named “India Tax 
Firm of the Year” for 2017, 2018 and 2019 by 
International Tax Review 
 

Dhruva Advisors has been named “India 
Disputes and Litigation Firm of the Year 
2018” by International Tax Review 

 

Dhruva Advisors ranked as a Tier 1 Firm in 
India in Tax and Transfer Pricing by 
International Tax Review. 

 

www.dhruvaadvisors.com  

Follow us on:  

mailto:dinesh.kanabar@dhruvaadvisors.com
http://www.dhruvaadvisors.com/
https://www.facebook.com/dhruvaadvisors/
https://twitter.com/dhruvaadvisors
https://www.linkedin.com/company/dhruva-tax-advisors-llp

