dh ruv a Companies Act Alert
advisors lip 22 August 2019

The much-awaited clarification on appointed date as per
section 232(6) of the Companies Act, 2013

Background - Appointed Date

e The concept of ‘appointed date’ relates to the schemes for implementation of merger,
demerger etc. in accordance with the provisions of Companies Act, 2013 (‘Cos Act’). The
appointed date generally refers to a date from which the scheme shall be effective upon
sanction by National Company Law Tribunal (‘NCLT’). Such appointed date may be
determined by the Board of Directors (of the companies involved in the scheme) and
mentioned in the scheme or may be a date as directed by the concerned NCLT.

¢ In this regard, section 232(6) of the Cos Act provides that:
- Every scheme filed under section 230-232 of the Cos Act shall clearly indicate an
appointed date from which the scheme shall be effective; and
- The scheme shall be deemed to be effective from such appointed date and not any
subsequent date.

The Current Ambiguity

In the recent past, there have been various NCLT orders as well as challenges raised by the
Regional Directors in relation to the appointed date mentioned in the schemes, which have
led to certain ambiguities.

e Ambiguity 1 - Whether the appointed date in the scheme should mandatorily be a specific
calendar date or can it be a date linked to the occurrence of an event (such as business
considerations, fulfilling legal requirements such as procurement of license from sectoral
regulators, filing of NCLT orders with the Registrar, etc.).
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Ambiguity 2 - For the purpose of accounting under Ind-AS 103 (Business Combinations),
whether the ‘acquisition date’ would be the appointed date as indicated in the scheme.

Ambiguity 3 — Whether the appointed date mentioned in the scheme can be retrospective
and if so, how far can it be stretched.

Clarifications

The MCA has received several queries in relation to determination of ‘appointed date’ based
on interpretation of provisions of section 232(6) of the Cos Act. After detailed examination of
the matter, the MCA has issued a circular' (‘MCA Circular’) with following clarifications:

Section 232(6) of the Cos Act enables the companies to select the appointed date to be
indicated in the scheme. Accordingly, the appointed date may be a specific calendar date
or may be tied to the occurrence of an event which are relevant to the scheme (such as
grant of license by a competent authority, fulfilment of any preconditions agreed upon by
the parties, meeting any other requirements as may be agreed upon between the parties
etc.).

The ‘appointed date’ identified under the scheme shall be deemed to be the ‘acquisition
date’ and the date of transfer of control for the purpose of conforming to accounting
standards (including Ind-AS 103 Business Combinations).

The appointed date chosen as a specific calendar date may precede the date of filing of
application for the scheme of merger/ arrangement in NCLT. However, if the ‘appointed
date’ is significantly ante-dated beyond a year from the date of filling then the justification
for the same should be specifically brought out in the scheme and it should not be against
public interest.

Where the appointed date in the scheme is based on the occurrence of an event, such
trigger event should be indicated in the scheme itself. However, in case the appointed date
is an event based date which is a date subsequent to the date of filing the order with the
Registrar under Section 232(5) of the Cos Act, then the company shall file an intimation of
the same with the Registrar within 30 days of such scheme coming into force.

The MCA Circular also makes a reference to the case of Marshall Sons & Co. India Ltd. v.
ITO? and Equitas Finance Limited® in which the Supreme Court and the Madras High Court
respectively had dealt with the concept of ‘appointed date’.

" General Circular No. 09/2019 dated August 21, 2019
2[223 ITR 809]
3 C.P.Nos.119 to 121 of 2016
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Dhruva Comments

The MCA Circular provides a much-awaited clarification that Section 232(6) of the Cos Act is
an enabling provision to allow the companies to decide and agree upon an appointed date
from which the scheme shall come in force. This would mean that the appointed date need
not necessarily be a definite calendar date and can also be a date linked to the occurrence of
an event.

The welcome flexibility in determination of the appointed date should allow the companies/
stakeholders to clearly determine the appointed date and align their business & commercial
considerations as well as the accounting treatment considering such appointed date
(especially, in cases where the appointed date is linked to a future event).

Hopefully, this should bring to rest the prevailing ambiguity in relation to the appointed date in
the schemes and give clarity to the Regional Directors and NCLT at the time of examination
of schemes.
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This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not intended to address the circumstances of
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