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Final Notification on exclusions under the amended section
10(38) released
Background:
Section 10(38) of the Income-tax Act, 1961 (‘the Act’) was amended by the Finance Act, 2017
to limit the scope of the exemption for long term capital gains from the sale of listed equity
shares. Under the amended provisions, the exemption is not available if the shares are
acquired on or after 1 October 2004 and such acquisition is not chargeable to Securities
Transaction Tax (‘STT’). However, it was provided that this limitation would not apply to
acquisitions notified by the Central Government in this regard.
The Central Board of Direct Taxes (‘CBDT’) released a draft notification on 3 April 2017 and
invited comments and suggestions from stakeholders. The final notification after considering
these comments was released today.

Final Notification:
All transactions of acquisition of equity shares entered into on or after 1 October 2004 which
are not chargeable to STT are notified for the purposes of the exemption granted under section
10(38), other than the following:
(a)

Acquisition of existing listed equity shares in a company, whose equity shares are not
frequently traded in a recognised stock exchange of India, which are made through a
preferential issue.
However, the following acquisition of listed equity shares (even if made through a
preferential issue) are protected and continue to be covered by section 10(38)
exemption:
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Acquisition of shares which has been approved by the Supreme Court, High Court,
National Company Law Tribunal, Securities and Exchange Board of India or
Reserve Bank of India in this behalf1;



Acquisition of shares by any non-resident in accordance with the Foreign Direct
Investment (FDI) guidelines1;



Acquisition of shares by an Investment fund or a Venture Capital Fund or a
Qualified Institutional Buyer1;



Acquisition of shares through a preferential issue to which the provisions of
Chapter VII of the Securities and Exchange Board of India (Issue of Capital and
Disclosure Requirements) Regulations, 2009 do not apply.

‘Frequently traded shares’ are defined to mean shares of a company, in which the
traded turnover on a recognised stock exchange during the twelve calendar months
preceding the calendar month in which the acquisition and transfer is made, is at least
ten per cent of the total number of shares of such class of the company. It is also
provided that where the share capital of a particular class of shares of the company is
not identical throughout such period, the weighted average number of total shares of
such class of the company shall represent the total number of shares.
(b)

Transactions for acquisition of existing listed equity shares in a company which are not
entered through a recognised stock exchange.
However, the following acquisitions1 of listed equity shares are protected (even if not
made through a recognised stock exchange) and continue to be covered by section
10(38) exemption. This is subject to the condition that these acquisitions are made in
accordance with the provisions of Securities Contracts (Regulation) Act, 1956 (if
applicable):


Acquisition through an issue of share by a company other than preferential issue
referred in (a) above2;



Acquisition by scheduled banks, reconstruction or securitisation companies or
public financial institutions during their ordinary course of business;



Acquisition which has been approved by the Supreme Court, High Courts, National
Company Law Tribunal, Securities and Exchange Board of India or Reserve Bank
of India in this behalf;



Acquisition under employee stock option scheme or employee stock purchase
scheme framed under the Securities and Exchange Board of India (Employee
Stock Option Scheme and Employee Stock Purchase Scheme) Guidelines,1999;

1

These exclusions did not find place in the draft notification
This appears to cover instances of bonus shares or rights issue by companies whose shares are
frequently traded, etc. where STT would not have been paid by the acquirer.
2
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(c)



Acquisition of shares by any non-resident in accordance with the FDI guidelines;



Acquisition of shares under SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 2011;



Acquisition from the Government;



Acquisition of shares by an Investment fund or a Venture Capital Fund or a
Qualified Institutional Buyer;



Acquisition by mode of transfer referred to in sections 473 or 50B4 of the Act if the
previous owner of such shares has not acquired them by any mode which is not
eligible for exemption as per this notification.

Acquisition of equity shares of a company during the period between when a company
is delisted from a recognized stock exchange and when it is again listed on a
recognized stock exchange.

Comments:
The amendment to section 10(38) was perceived as being excessively wide in its scope. To a
large extent, this concern has been addressed, as the withdrawal of the exemption post the
final notification will be limited only to a handful of situations. Specifically, the availability of the
exemption in respect of shares acquired under ESOPs or pursuant to merger/demerger
schemes was an important area of concern arising from the draft notification. This has been
suitably addressed.

3

This would include cases of gifts, shares issued upon amalgamation or demerger, transfer of shares
between holding and subsidiary companies, etc.
4 This would include acquisition of shares as part of a slump sale/business purchase agreement.
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Disclaimer:

This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not
intended to address the circumstances of any particular individual or entity. No one should act on such information without
appropriate professional advice after a thorough examination of the particular situation. This publication is not a substitute for
detailed research and opinion. Before acting on any matters contained herein, reference should be made to subject matter
experts and professional judgment needs to be exercised. Dhruva Advisors LLP cannot accept any responsibility for loss
occasioned to any person acting or refraining from action as a result of any material in this publication.
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