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               DIMENSIONS - March 2016 
15 April 2016  

 SERVICE TAX  
 
Case Laws  
 
An Indian service provider providing bundled 
support services to its parent entity outside India 
is not an intermediary service provider. 
Advance ruling was sought by the applicant in 
respect of the applicability of service tax on provision 
of a bundle of support services proposed to be 
provided by the applicant to their parent entity.  The 
ruling was sought with reference to the 
determination of the place of provision of such 
services in terms of the existing definition of an 
‘intermediary’ under rule 2(f) when read with rule 9 
of the Place of Provision of Services Rules, 2012 
(‘POPS’). 
 
The applicant’s role in the proposed transaction was 
to advise its parent entity on the marketing of its 
products in India, to promote its parent entity’s 

products in India by assisting the marketing team of 
its parent entity in arranging advertising activities 
through third-party advertising agencies and to 
spread awareness of its parent entity’s products by 
way of seminars, exhibitions etc. through appointed 
agencies. The applicant also proposed to oversee the 
operations of third-party customer care centres for 
its parent entity in India, to provide round-the-clock 
support to customers of the parent entity products. 
In addition to these, the applicant also proposed to 
provide payment processing services to customers 
on a principal-to-principal basis, enabling the 
customers to undertake purchase transactions using 
Indian credit/debit cards while purchasing the 
products of the parent entity, which is outside India. 
For this reason, the applicant intended to appoint a 
third-party agency to provide payment gateway 
facilities to the customers. The amounts collected 
would be deposited in a separate bank account of 
the applicant and remitted to its parent entity at 
actual amounts without any mark-up. For all these 
bundled services, the applicant proposed to be 
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remunerated by its parent entity by way of cost plus 
a 13% mark-up. 
 
The Authority for Advance Ruling (‘AAR’), was of the 
view that, all the above services rendered by the 
Indian entity were in the nature of bundled services, 
being provided by it to its parent entity. The AAR 
accordingly held that the applicant could not be said 
to be providing intermediary services, but rather a 
host of bundled services as one service, which 
constituted a ‘Business Support Service’ in terms of 
Section 66F of the Finance Act, 1994, to its parent 
entity. Accordingly, it was rule 3 of the POPS Rules 
that would apply and not rule 9 of the POPS Rules. 
Therefore, the provision of such support services was 
not taxable in India as the same amounts to export 
of service in terms of rule 6A of the Service Tax Rules, 
1994.  
  
Dhruva Comments: 
This ruling clears up the uncertainty over the 
applicability of service tax to Indian entities 
providing such bundled services that appear to be classifiable as ‘intermediary services’, and as a result 
the place of provision of such services would have been in India. It has now been held that such a 
service provider is not a provider of intermediary 
services, as it is providing bundled service as only business support service. Therefore, the place of 
provision of services shall be outside India and accordingly will amount to exporter of service. And therefore, there shall be no service tax on the 
provision of such services. 
M/S Godaddy India Web Services Pvt Ltd vs 
Commissioner of Service Tax, Delhi-IV [2016-TIOL-08-ARA-ST] 
 
An Indian service provider providing payment 
processing services within India to the customers 
of its parent entity outside India is not taxable in 
India. 
Advance ruling was sought by an applicant who 
proposed to enter into a service agreement with its 
parent entity to assist the customers of the parent 

entity in India with the processing of payments, on a 
principal-to-principal basis, made for the purchase of 
products online through the website of the parent 
entity. This ruling was sought to ascertain the place 
of provision of the services in terms of the Place of 
Provision of Services Rules, 2012 (‘POPS’) Rules and 
thereby determine the taxability of the provision of 
the services. 
 
It was contemplated that the applicant would 
operate a separate bank account in which a third-
party service provider would deposit the amounts 
collected from the customers of its parent entity on 
the purchase of its products. The amounts deposited 
in the separate bank account of the applicant would 
be remitted to its parent entity at actual rates 
without any mark-up. The applicant would receive 
payment in foreign currency for the provision of such 
payment processing services. 
 
The Authority for Advance Ruling (‘AAR’), observed 
that the applicant would not be receiving any 
consideration from the customers of its parent entity 
and therefore there was no service between the 
customers and the applicant. Moreover, the 
applicant would be receiving consideration in 
foreign currency from its parent entity for the 
provision of the payment processing services. 
Therefore, the AAR held that, in such a transaction 
the applicant would merely be providing business 
support service to its parent entity, which was 
outside India, and therefore rule 3 of the POPS Rules 
would apply, which meant that the place of provision 
of services would be outside India. Accordingly, the 
applicant would be construed to be an exporter of 
services in terms of rule 6A of the Service Tax Rules, 
1994. Therefore, there would be no tax on the 
provision of such services by the applicant.  
  
Dhruva Comments: 
This advance ruling affirms the position that assistance provided by Indian entities to their parent entities, such as assisting them with the processing of payments, is in the nature of business support 
service being provided by the Indian entity. Since the 
customers directly purchase the products from the 
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parent entity, the place of provision of such support 
services is considered to be outside India, as the services are received by the parent entity outside India. Accordingly, there is no service tax on the 
provision of such services. 
M/S Universal Services India Pvt Ltd vs 
Commissioner of Service Tax, Delhi-I [2016-TIOL-09-ARA-ST] 
 
No CENVAT credit can be availed on telecom 
towers, shelters and parts 
The appellant was a provider of telecommunication 
services and infrastructure services. The appellant 
was using telecom towers, pre-fabricated shelters 
and parts as passive infrastructure on a lease basis 
and CENVAT credit was availed on the duty portion 
paid by the supplier i.e. the Excise Duty paid on the 
goods so supplied under Chapter 85 of the Central 
Excise Tariff Act, 1985. The departmental 
representative asserted that the credit could not be 
claimed by the appellant. 
 
The Tribunal, before coming to a conclusion on the 
eligibility of the credit, raised the question of 
whether telecom towers, pre-fabricated shelters and 
parts were movable goods or not, as the essential 
characteristic for claiming credit is that the goods 
should fall within the ambit of the term ‘capital 
goods’ specified in Rule 2(a)(A)(i) of the CENVAT 
Credit Rules, 2004. A manufacturer of dutiable goods 
or a provider of taxable services can avail credit for 
duty/tax paid on 'inputs', 'capital goods' or 'input 
services'. The Tribunal held that the goods in 
question were immovable property in nature as they 
were erected on a concrete surface, and hence were 
not marketable or movable. The classification of 
these goods would fall under Chapter 73 of the 
Central Excise Tariff Act, 1985, and accordingly, they 
qualified neither as inputs nor as capital goods to 
claim credit. In addition to this, the Tribunal held that 
these items did not have a direct nexus to the output 
services provided i.e. either the telecommunication 
services or for the infrastructure services. Therefore, 
no credit was admissible on such goods.  
  

Dhruva Comments: 
The issue of eligibility of credit in such instances has been debated in many cases. In the case of Bharti 
Airtel Limited vs. CCE, Pune - III 2014 (9) TMI 38 - BOMBAY HIGH COURT, and in various other cases, 
the courts have held that the credit is not admissible 
on the grounds that the goods in question do not satisfy the definition of ‘capital goods’. This case will be an addition to such decisions, and amounts 
claimed as credit on such purchases/leased property will continue to be ineligible for credit and represent 
a cost in the hands of the telecom or infrastructure service provider. 
M/s Tower Vision India Pvt Ltd, M/s Indus Towers Ltd, M/s Bharti Infratel Ltd, M/s Idea Mobile 
Communication Ltd, M/s Spice Communications Ltd, M/s Idea Cellular Ltd, M/s Vodafone Essar 
South Ltd, M/s Spice Communication Ltd, M/s 
Bharti Airtel Ltd, M/s Vodafone Essar Digilink Ltd, M/s Bharat Sanchar Nigam Ltd, M/s Vodafone 
Essar Mobile Services Ltd vs Commissioner of 
Central Excise (Adj), Commissioner of Service Tax [2016 (3) TMI 165 - CESTAT NEW DELHI (LB)] 
 
VALUE ADDED TAX  
 
Notifications & Circulars 
  
Maharashtra 
Change in VAT rate 
 Increase in VAT rates for goods covered by 

Schedule C (excluding declared goods) from 5% 
to 5.5%. The said rate change is effective from 1 
April 2016. 

   
Dhruva Comments: 
With this amendment, even the Inter-State sales without C-Form would attract CST at the rate of 5.5%. 
Notification No. 1516/C.R. 31/Taxation-1 dated 
30th March 2016  
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Registration 
 
 Amendment to grant an opportunity to make 

good the discrepancy observed in the online 
application for registration, within 30 days of the 
intimation of rejection order. If compliance is 
made within the said period, then the 
registration will be granted from the date of 
original application, otherwise the application 
will be rejected. Previously, the online 
application made for registration was rejected if 
any discrepancy was found in the same. 
 

 Cancellation of registration in cases where the 
registration has been obtained by fraud or 
misrepresentation of facts. 

   
Revised Return 
Re-introduction of provision for filing of multiple 
revised returns up to the due date for filing of the 
audit report.    

 Dhruva Comments 
Presently, a dealer is allowed to revise the return only 
once before filing of the audit report. With this amendment, dealers can immediately revise the 
returns upon identifying any error or omission, rather than waiting till commencement of VAT audit. 
 
Introduction of ‘fair market price’ valuation 
 Power granted to VAT authorities to assess any 
transaction entered by a dealer for sales price which 
is below the prescribed fair market price for 
commodity for a prescribed class of dealers, with an 
intent to evade tax. 
 Dhruva comments: 
The applicability of the aforesaid provisions would 
be limited to certain commodities when sold to prescribed class of dealers below fair market price so 
as to pay less tax when identified by Commissioner during the course of proceedings. It needs to be seen which type of commodities and class of dealers 
would be covered in the above provision.    

Assessment of Returns 
 Deemed acceptance of returns introduced in cases 
where dealers have filed returns, for the period 
commencing on or after 1 April 2012, within the due 
date, but no assessment notice is issued within four 
years from the end of the year to which such returns 
relate.  

  
Acceptance of liability during assessment 
proceedings 
 During the assessment proceedings, if the assessing 
officer intimates to the dealer before six months of 
the expiry of limitation period for assessment about 
the proposed tax and interest liability and the same 
is accepted by the dealer by paying the tax and filing 
revised returns, then a confirmation order accepting 
the revised return will be issued and the assessment 
shall be concluded.   
  
WCT TDS 
 
 WCT TDS deducted by principal contractor is 

allowed to be transferred to sub-contractor.  
 

 Registration requirement has been made 
mandatory for all employers liable to deduct 
WCT TDS and file returns, except for dealers 
already registered under the Act. 
 

 Revision of returns allowed to employers in case of omission or incorrect statement therein within nine months from the end of the year to which the return relates.  
 Penal provisions inserted for non-registration 

and non-filing of TDS returns. 
 Dhruva Comments 
Provision for transfer of WCT TDS to sub-contractor is beneficial in cases where the liability of main 
contractor is NIL. 
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Advance Ruling Authority 
 Advance Ruling Authority has been constituted for 
applicants desirous of obtaining advance ruling on 
prescribed questions.  
 
Section 56 pertaining to Determination of Disputed 
Question (DDQ) is deleted and applications pending 
under the said section may be transferred by the 
Commissioner to the Advance Ruling Authority. 
 
Dhruva Comments 
In the budget speech, it has been specified that the option for availing advance ruling can be made for 
both existing and proposed transactions. However, it remains to be seen what would comprise in terms of prescribed questions for which ruling can be sought.  
 
Penal provisions introduced for non-submission 
of information  
Penal provisions have been inserted for any person 
who fails to furnish information with prescribed 
period for a sum not exceeding Rs. One lakh and in 
case of continuing default for period beyond two 
months, a further penalty of Rs. 1,000 for every day 
of such continuance. 
Maharashtra Tax Laws (Levy, Amendment and 
Validation) BILL, 2016  
Composition Scheme 
 Threshold limit of sales turnover for retailers 

under composition scheme increased from Rs.50 
lakhs to Rs.1 crore. 
 

 In case of dealers in bakery industry, turnover of tax-free goods (such as bread) is to be excluded from total turnover on which tax is payable under the composition scheme.  
 Increase in rate of composition in case of registered dealers to 8% in respect of hotels, restaurant etc. if the turnover of food and non-alcoholic drinks exceeds Rs. 3 Crore in the previous year. 

Dhruva comments: 
This will result in additional tax burden on hotels, restaurants etc. whose turnover is more than Rs. 3 
crores as the tax rate is increased from existing 5% to 8%. 
Notification No. VAT. 1516/C.R. 51/Taxation-1. Dated 30th March, 2016 
 
Changes to Set-off Rules: 
 Set-off in case of mobile handsets purchased 

locally and sold in the course of inter-state trade, 
restricted to the extent of the liability on such 
sale under Central Sales Tax Act (CST). 

 
Dhruva Comments: 
In case the dealer is engaged in re-sale of mobile handsets, there may be huge reversal of set-off in cases where inter-state sales are made against Form 
C, as input tax credit of VAT @ 12.5% paid on 
purchases, would only be available to the extent of 2% i.e. the liability under CST. 
 
 Set-off to be allowed on leased passenger motor 

vehicles to the extent of output tax liability on 
lease of such vehicles for dealers engaged in the 
business of transfer of right to use motor 
vehicles. Further, full set-off to be allowed on 
parts, components and accessories as well to 
such dealers.  

 
Dhruva Comments: 
Earlier, no set-off was allowed to dealers on motor 
vehicles being treated as capital assets and its parts, components and accessories. The said amendment will be beneficial for leasing industry.  
Notification No. VAT. 1516/C.R. 53/Taxation-1. 
Dated 1st April, 2016  
 Chhattisgarh 
 Reduction in rates for the following products for 

the period 1 April 2016 to 31 March 2017: 
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Products Existing Rate New Rate 
Mobile Phone 14% 5% 
Iron ore, iron ore pellet 5% 2% 
Pig iron and sponge iron 5% 2% 
Wire Nail 14% 5%  

Notification F-10-17/2016/CT/V (26) Dated 31 
March 2016 
 
 Increase in tax rate of goods falling under 

Schedule II-Part IV (i.e. residual entry) from 14% 
to 14.5%. 

 Minimum Penalty in case of assessment / re-
assessment as stated in Section 22 enhanced to 
1.5 times of tax assessed from the existing 
penalty equal to tax assessed. Further, interest 
shall also be levied in such case. 

 Increase in pre-deposit from 10% to 15% in case 
of appeal to be filed before the Additional 
Commissioner or Appellate Deputy 
Commissioner and where the returns and 
payment of tax has been made on time.  

 The Chhattisgarh Value Added Tax (Amendment) Act, 2016 dated 1 April 2016 
 
Nagaland 
Effective 1 April 2016, all dealers registered under 
Nagaland Value Added Act, 2005 shall be 
mandatorily required to file online returns. 
Notification No. CT/LEG/CR/128/2006 Dated 29 
March 2016 
 
Karnataka 
Reduction in VAT Rates: 

Product Existing Rate New Rate 
Set top boxes for viewing Television content 14.5% 5.5% 
LEB Bulbs 14.5% 5.5%  

Notification-V (No. FD 34 CSL 2016) dated 31 
March 2016 
 
Introduction of penalty of 10% in case a revised 
return is filed on account of reduction in tax liability 
or increase in input tax credit by more than 5% of the 
actual tax liability / tax credit. 
Karnataka Value Added Tax (Amendment) Act, 2016 (No. 06 of 2016) 
 Goa 
Increase in VAT Rates:  

Product Existing Rate New Rate 
Motor Spirit 15% / 20% 22% 
Aviation Turbine Fuel 12.5% 18% 
Regassified LNG  20% 30%  Notification No. 4/5/2005-Fin(R&C)(134) Dated 30 March 2016 

 
Other State Budget proposals 
Goa 
 Threshold limit for registration increased: 

 
Particulars Existing Proposed 
Small time and new entrepreneurs 5 lacs 10 lacs 
Importers and Manufacturers 1 lac 5 lacs 

 
 Proposal to introduce payment of pre-deposit of 

10% of the disputed dues while filing an appeal 
before the First Appellate Authority.   
 

 Proposal to notify a scheme to adjust and 
refund, excess input tax credit, in varying 
proportions during the forthcoming years.  
 

 Formulation of a Settlement scheme in order to 
reduce litigation. Cases involving non-payment 
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of tax shall not be covered under this Settlement 
scheme. 

 
Gujarat 
 Dealers to whom refund upto Rs. 1 lakh is to be 

paid will receive 100% provisional refund within 
30 days from date of submission of all the 
documents subject to following conditions: 

 
 A dealer whose annual refund upto Rs. 1 lakh has been paid in the previous year will get this benefit in the subsequent year;   
 The dealer should be holding registration certificate for more than two years.  

 Amnesty Scheme has been proposed for tax dues outstanding upto 31 December 2015 under the Gujarat Sales Tax Act, Gujarat VAT Act, Motor Spirit Act and the Central Sales Tax Act. In cases of outstanding recovery, except in the cases of tax evasion, interest and penalty will be remitted on full payment of outstanding principal tax amount. In cases of outstanding recovery in the matters relating to tax evasion, full amount of principal tax as well as interest and 25% of penalty amount will have to be paid. Scheme will extend to the cases in appeal also, provided the appeal is withdrawn.  
Himachal Pradesh 
 Changes in Entry Tax Rates: 

 
Particulars Existing Rate Proposed Rate 
Industrial input/ raw materials for use by existing industry 

2% 1% 

Industrial input/ raw materials for use by new industry 
1% 0.5% 

 
 Maximum turnover for dealers to be covered 

under lump-sum tax payment scheme at the rate 
of 1 percent to be increased from Rs. 25 lacs to 
Rs. 30 lacs. 

 
 Reduction of tax rate on sale of LED lights from 

13.5 per cent to 5 per cent. 
 

 Turnover limit for deemed assessment scheme 
to be increased from Rs. 1 Crore to Rs.1.50 Crore. 

 
Madhya Pradesh 
Proposal to Impose 6% Entry tax on goods 
purchased using e-commerce portal. 
 
CENTRAL EXCISE  
 
Case Laws   
Cost of value addition post-removal from factory 
not includible in assessable value 
The assessee was engaged in the manufacture of 
jeeps and ordinarily the jeeps were manufactured 
without any bullet proofing. To cater to a specific 
requirement of the Police Department, the Company 
bullet-proofed certain jeeps before supplying them. 
 
The question for consideration before the Supreme 
Court was whether the cost of the value addition (i.e. 
bullet proofing) made to the jeeps should be added 
to the assessable value for the purpose of 
discharging excise duty. 
 
It was observed that the jeeps were cleared from the 
factory without any bullet proofing. After clearance, 
the jeeps were sent to the job worker for bullet 
proofing, which did not amount to manufacture. 
Thus, the order of the Tribunal disallowing the 
addition of the cost of such bullet proofing to the 
transaction value was upheld.  
  
Dhruva Comments: 
This decision reinforces the direction issued to the department vide CBEC Circular No.139/08/2000CX 
dated 4 January 2001, in which it was clarified that 
duty cannot be charged on value addition carried 
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out outside the factory of clearance if these 
processes do not amount to manufacture. 
Commissioner of Central Excise & Customs vs 
M/s Mahindra & Mahindra Ltd. [TS-94-SC-2016-EXC]  
 
No interest is payable when duty is paid prior to 
finalization of provisional assessment 
The assessee was clearing goods to their sister units, 
for which excise duty was required to be paid on the 
basis of cost of production plus a notional profit of 
10 percent. Due to constant fluctuation in the cost of 
raw materials and overhead expenses, the final 
assessable value could not be determined at the time 
of clearance from the factory.  Accordingly, the 
assessee opted for provisional assessment since the 
final assessable value could be determined only at 
the end of the accounting period and not at the time 
of each clearance.  
 
At the end of the financial year, the assessee 
determined the differential excise duty and paid it 
prior to the finalization of the provisional assessment 
by the department. The Revenue demanded interest, 
in terms of Rule 7 (4) of Central Excise Rules, 2002, 
on the differential amount of excise duty, on the 
grounds that interest would be payable from the 
date on which the duty amount was originally due 
i.e. at the time of clearance from the factory.  
 
The assessee contended that the rule envisaged the 
payment of interest only if the differential duty was 
paid consequent to the passing of the order for final 
assessment. Since no differential excise duty was due 
on the date of the finalisation of the provisional 
assessment, since that amount had already been 
paid, the liability to pay interest should not arise.  
 
The Tribunal relied upon the decision of the Hon’ble 
Bombay High Court in the case of CEAT Ltd. vs CCE 
Nashik [2015 (317) ELT 192 (Bom.)] (as upheld by the 
Supreme Court), wherein it was observed that if the 
interest was required to be paid, even if the 
differential excise duty were paid prior to the 

finalization of the provisional assessment, the rule 
would have specifically provided for this. In the 
absence of specific provision, the interpretation of 
the Revenue was incorrect. Accordingly, the 
Revenue’s appeal was rejected. 
 
Dhruva Comments: 
This decision lays down the proposition that liability to pay interest can arise only if there is any short 
payment of duty. If the duty is correctly paid based on the information available on the date of payment, 
any additional duty that becomes payable at a future date on the basis of information available at that later date should not be treated at par with short 
payment of duty in the first instance. However, what needs to be noted is that in the case of Pratibha 
Processors [1996 (86) ELT 88] the character of ‘interest’ was explained by the Apex Court as one 
that is ‘compensatory in nature’. Accordingly, one has to be judicious while relying upon the ratio of this decision.  
CCE (ST) LTU, Chennai vs M/s Tube Products of India [2016 (3) TMI 133 CESTAT CHENNAI] 
 
Activities by a market-place e-commerce entity 
do not amount to manufacture 
Applicant No.1 provides an online platform to third-
party manufacturers/merchants to list and market 
products, for which it charges a fee and also operates 
a fulfilment centre. Applicant No.2 is engaged in 
several activities such as wholesale trading, storage, 
warehousing, transportation, handling all kinds of 
products, goods, and articles; marketing, advertising 
and promotional support for all kinds of consumer 
goods and products on its own account or on behalf 
of other persons, companies located in and outside 
India, etc.  
 
Advance ruling was sought on whether or not certain 
activities proposed to be carried out by the 
applicants would be tantamount to manufacture or 
deemed manufacture. The activities proposed were 
in the nature of inspection, cleaning, folding, 
hanging, inserting book marks, etc. in relation to 
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goods received in warehouse. It was submitted that 
these activities would not alter the primary packing 
or original labelling. Further, none of the proposed 
activities involved affixation, alteration or a change 
in the Maximum Retail Price / Retail Sales Price of any 
product/item received in the warehouse.  
 
The activities of the applicants that came up for 
consideration before the Authority for Advance 
Ruling (AAR) were: 
 
 Placing in cases and tightening the screws of 

eyewear; 
 Putting freebies with other products to be sold 

together; 
 Reapplying loose tags, which includes flipping 

the tag where it is not visible as a way of 
identifying items. 

 ASIN stickering i.e. affixing a barcode to the 
goods when the original barcode on the 
products did not exist or was not readable; 

 Blank stickering i.e. affixing a blank sticker on the 
goods sold by the applicant when there were 
multiple barcodes; 

 Quality check stickering to identify goods side-
lined for inspection by the quality control team.  

 
The AAR was of the view that such activities would 
not bring into existence any new and marketable 
goods, accordingly, it was ruled that the proposed 
activities would not be tantamount to manufacture.  
  
Dhruva Comments: 
These advance rulings help set aside the ambiguity 
regarding the categorisation of several activities as deemed manufacture and keeps market-place e-
commerce entities out of the ambit of Central Excise.  
It is relevant to note that the advance ruling is binding on the applicant / department but 
nonetheless has persuasive value with respect to similar activities carried on by other assessees. Thus, discretion should be exercised before placing 
reliance on these rulings.  
AMAZON SELLER SERVICES PVT LTD vs CCE. 
(Applicant no.1), AMAZON WHOLESALE INDIA 

PVT vs CCE (Applicant no.2) [2016-TIOL-06-ARA-
CX, 2016-TIOL-05-ARA-CX]  
 Notifications and Circulars   
Set-top boxes (STBs) imported by Direct-to-
Home (DTH) service provider not subjected to 
Retail Sale Price (RSP)-based assessments  
This Circular has been issued in the context of the 
assessment of CVD payable on STBs when imported 
by a DTH broadcasting service provider and where 
the STBs are provided free of cost to the consumers 
of DTH services.  
 
The issue for consideration was whether the RSP was 
required to be affixed on STBs and consequently 
whether CVD should be computed on the basis of 
the RSP affixed. 
 
The CBEC clarified that the issue stood decided by 
the Hon’ble Tribunal in the case of M/s Bharti 
Telemedia Ltd. vs Commissioner of Customs 
(Import), Nhava Sheva [2016 (331) E.L.T. 138 
(Tri.Mumbai)], wherein it had been held that one of 
the conditions to be met for CVD to be levied on the 
RSP was that under the Legal Metrology Act, the RSP 
must be declared on the package of the goods. 
 
The Hon’ble Tribunal had observed that in the 
absence of a transfer of property or hire-purchase or 
a system of payment by instalments, there was no 
sale of the STB to the ultimate consumer. After a 
comprehensive analysis of the definition of the terms 
“RSP”, “retail package” etc. it was held that there was 
no requirement to declare the RSP and thus the 
question of computing CVD on the basis of the RSP 
did not arise. 
 
Accordingly, it has been clarified that the decision of 
the Hon’ble Tribunal in case of M/s Bharti Telemedia 
Ltd (supra), may be followed for identical cases. 
 
Dhruva Comments: 
The above circular is a very welcome step, in which the Board has accepted the decision of a Tribunal 
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aimed at bringing relief and putting to rest litigation 
regarding the value to be adopted for computing CVD on STBs, which are to be provided free of cost to consumers.  
[Circular 1020/8/2016 dated 11 March 2016] 
 
FOREIGN TRADE POLICY 
 
Case Laws  
 
Sending imported goods to job workers does not 
amount to breach of ‘own use’ condition 
The appellant imported plastic granules using Target 
Plus scrips and claimed exemption under 
Notification No.32/2005-Cus dated 8 April 2005, 
under which the goods were subjected to an ‘own 
use’ condition. The goods were sent to job workers 
in terms of Notification No.214/86-CE dated 25 
March 1986, for further manufacture into plastic 
films/sheets, which were cleared upon payment of 
Excise duty. It was alleged by the department that 
the appellant had breached the conditions of the 
scheme by transferring the goods to the job workers, 
and thereby, not using the said goods for ‘its own 
use’. 
 
It was held that when plastic granules were sent to 
job workers, the title and ownership of such goods 
remained with the appellant. The term ‘own use’ 
would also mean ‘use by utilising the facilities of job 
worker’ and there had been no breach of conditions 
of the Scheme. Finally, what was being sold to the 
buyers by the appellant was plastic films 
manufactured out of plastic granules. Accordingly, 
the appeal was allowed with consequential relief. 
 
Dhruva Comments: 
Certain FTP schemes (e.g. the Advance Authorisation 
Scheme or benefits under deemed exports) prescribe an actual user condition, which has been defined to mean the use of goods by the user in its own 
industrial unit or for his own use or for use by it in its jobbing unit. In the above matter, clearly the goods 

were being used by the appellant for its own use and 
hence, there was no violation of the conditions of the notification. 
 
M/s Silver Line Plastpack Pvt Ltd vs Commissioner of Central Excise and Service Tax 
2016 [TIOL-509-CESTAT-AHM] 
 
Once a license is issued by DGFT without an 
actual user condition, the benefit cannot be 
denied by the Customs authorities 
The assessee imported maize corn, and warehoused 
them in a custom-bonded warehouse. The DGFT 
issued a public notice dated 18 May 2011, removing 
the actual user condition on all imports under the 
Tariff Rate Quota (TRQ) Scheme. Thereafter, the 
assessee cleared the imported goods on filing ex-
bond bills of entry on 21 July 2011, at a concessional 
rate of duty, by submitting a TRQ allocation 
certificate, which did not bear the actual user 
condition. The department alleged that the assessee, 
not being an actual user, would not be eligible for 
TRQ Scheme benefits as the TRQ certificate was only 
meant for actual users. The department also alleged 
that the import policy, prevalent at the time of 
import should apply in the instant case, as the 
aforesaid public notice had been issued after the 
imports, though before the ex-bond clearances. The 
CESTAT, relying upon, inter alia, the Supreme Court’s 
decision in the case of Titan Medical Systems Pvt. 
Ltd., held that once a licence is issued and not 
questioned by the licensing authority, the Customs 
authorities cannot refuse exemption by alleging mis-
representation. The CESTAT also stated that the said 
public notice unambiguously allows the benefit to 
warehoused goods and accordingly, dismissed the 
revenue appeal. 
 
Dhruva Comments: 
The above decision is in line with the well settled 
position in law that in matters of FTP, the prime 
legislative authority is the DGFT and not the Customs. Once, the DGFT is of the view that the 
conditions as prescribed have been satisfied, they cannot be questioned by the Customs Authorities. In 
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matters relating to licenses issued by the DGFT, the 
Customs Authorities are bound to DGFT and not act in a unilateral manner. 
 
Commissioner of Customs (Import), Mumbai Zone-II vs M/s PEC Ltd [2016-TIOL-498-CESTAT-
MUM] 
 
Notifications, Public Notices and Trade Notices 
 
Clarification on Trade Facilitation Measures for 
IT-enabled paperless and contact-free 
environment 
Pursuant to the Trade Facilitation Measures 
introduced vide Trade Notice No.12/2015 and 
14/2015, the DGFT has clarified the following points: 
 
 Any person can meet DGFT officer i.e., the head 

of the office or an officer not below the rank of 
Joint DGFT. If such officers are not available, then 
the senior most officer available can be met; 

 The said arrangement would not interfere with 
the requirements relating to appearances, 
personal hearings, etc. under the FT(D&R) Act; 

 
There will be an open house between 2.30 pm and 
3.30 pm every Wednesday in all RA offices, wherein 
the DGFT officers/staff would address the issues 
raised by applicants in a designated meeting 
room/place. 
 
Dhruva Comments: 
This Circular is diametrically opposite of a Circular 
issued earlier, which had put a lot of restrictions on visits to DGFT offices. A lot of difficulty was being 
faced by the industry in view of the earlier Circular and hence, its withdrawal is a welcome move. The 
introduction of the open house concept would also 
facilitate to expedite the pending issues. 
 
Trade Notice No.22/2015 dated 31 March 2016 
 
 

CUSTOMS 
 
Case Laws  
 
Drawback claim not admissible on goods 
manufactured and exported from duty-free 
inputs under Rule 19 (2) of the Central Excise 
Rules, 2002 (CER, 2002) 
The assessee is a 100% EOU and had filed a drawback 
claim as per the all industry rates of drawback on 
certain goods which were exported. The goods 
exported were manufactured by using duty-free 
inputs under Rule 19(2) of CER, 2002. Notification no. 
26/2003 – Customs (N.T.) dated 01 April 2003 
provides the rates of drawback (Customs and Excise) 
and the said notification specifically provides that 
drawback shall not be applicable on goods 
manufactured/exported in terms of Rule 19 (2) of the 
CER, 2002. The department rejected the drawback 
claim of the assesse relying on the said notification. 
The assessee contended that Rule 19 of CER, 2002 
provided a benefit under Central Excise and in spite 
of the restriction, they were at least eligible for 
drawback of the Customs duty component. 
  
The Hon’ble High Court observed that the 
notification clearly specified that drawback claims 
were not admissible if the assesse 
manufactured/exported goods under Rule 19 (2) of 
CER, 2002 and hence, there was no question of 
admitting the drawback claim. Further, the 
bifurcation of the Customs component by the 
assesse was not justified as this would be in 
contravention of the notification. The High Court 
also stated that it was a well settled position that 
taxation and fiscal statutes have to be strictly 
construed. Therefore, based on the aforementioned 
grounds the appeal filed by the assessee was 
dismissed by the High Court.  
 
Dhruva Comments: 
Duty drawback is nothing but a refund of Customs 
and Excise duties paid on inputs/raw materials that 
are used in the manufacture of exported goods. In 
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the instant case, the assessee had procured duty-free 
inputs, which were used in the manufacture of exported goods. Therefore, principally also the drawback claim was not admissible as the said goods 
did not suffer any duty, and also the notification provided a specific exclusion that duty drawback is 
not admissible if the goods are manufactured or 
exported in terms of Rule 19(2) of CER, 2002. 

 
M/s Anandeya Zinc Oxides Pvt. Ltd. vs. The Union of India and Others  
[Writ Petition no. 227 of 2009] 
 Circular 
 
Deemed conclusion of proceedings against ‘other 
persons’ under Section 28 of the Customs Act, 
1962 if the main noticee clears all dues 
Section 28 of the Customs Act, 1962 provides that if 
the noticee pays the duty along with applicable 
interest and penalty, then the proceedings initiated 
against ‘other persons’ are deemed to be concluded. 
There had been some ambiguity regarding the 
interpretation of the term ‘other person’ under this 
section. In this regard, the Central Board of Excise 
and Customs (CBEC) has issued Circular no. 11/2016-
Customs dated 15 March 2016, which clarifies that ‘other persons’ refers to persons to whom no notice 
has been issued for demand of duty. The term ‘other 
persons’ refers to the co-noticees in the SCN who 
have been asked to show cause for their acts of 
commission or omission. Therefore, proceedings 
against such other persons are deemed to be 
concluded if the main noticee discharges all the dues 
of duty, interest and penalty as applicable. The 
Circular also specifies that cases involving 
seizure/confiscation of goods under Sections 
111,113,115,118,119, 120 and 121 of the Customs 
Act, 1962 are outside its purview.  
 
Dhruva Comments: 
This is a welcome step, as all the pending proceedings on other persons will now be deemed to be concluded on fulfilment of conditions by the 

main noticee. Prior to the above clarification also 
there had already been judicial precedents in which it was held that proceedings against co-noticees (directors or employees) would be deemed to be 
concluded if the main noticee discharged all the applicable dues: 
 
 Commissioner of Central Excise and Customs Aurangabad vs. Ambika Waste Management Pvt. 

Ltd [2016-TIOL-28-CESTAT-MUM]; 
 Commissioner of Central Excise Raipur vs.  M/s. 

Abir Steel Rolling Mills [2013-TIOL-1048-
CESTAT-DEL] 

 
However, the clarification specifically excludes from its purview cases involving seizure and confiscation. 
Typically, most of the notices issued under Customs propose the levy of a confiscation fine under Section 
111 of the Customs Act, thereby limiting the applicability of the clarification. 

 
Circular no. 11/2016-Customs dated 15 March 
2016 
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