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SERVICE TAX  
 Case Laws   
Activity of leasing of car by a company to its 
employee not a ‘service’ 
Advance ruling was sought by the applicant in 
respect of applicability of service tax on car leasing 
scheme formulated by the applicant for its 
employees. The ruling was sought in reference to 
the existing definition of ‘service’ under Section 65B 
(44) of the Finance Act, 1994. The applicant was to 
hire the cars from car leasing companies and would 
in turn make those cars available to its employees, 
under the scheme. Such cars would be used by the 
employees for official as well as personal purposes. 
The applicant would charge the employees an 
amount which would be paid by it to the car leasing 
companies.  
 
The Authority for Advance Ruling, referring to the 
definition of ‘service’, concluded that since the 
activity was in course of or in relation to 

employment, it would not be construed as a 
‘service’, irrespective of the fact that the cars might 
be used by employees for official or personal use. 
 
Dhruva Comments: 
The ruling appears to have been delivered without 
appropriate attention to the definition of ‘service’. The definition of service excludes the provision of a 
service by an employee to the employer in the 
course of or in relation to their employment and not  vice versa.   It is also a settled position in law that the Advance 
Ruling is binding on the applicant and the 
Department, but is not binding on assessees who are not party to the ruling. Thus, one needs to be cautious before placing reliance on this ruling. 
J P Morgan Services India Pvt. Ltd. vs CST, 
Mumbai [2015-TIOL-12-ARA-ST] 
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Manufacturing activity carried out 
independently cannot be termed as ‘support 
services’ 
The assessee had entered into a contract with M/s. 
KSM for manufacture, and sale of liquor and 
recovery of sale proceeds in the name of M/s. KSM. 
Per the contract, the assessee would use the 
infrastructure, plant and machinery of M/s. KSM. 
Against the use of such infrastructure, the assessee 
had agreed to pay M/s. KSM Rs. 30 lakhs p.a., for 
which service tax was being discharged under the 
taxable category of franchise services.  
 
All the transactions, including the sales proceeds, 
were recorded in the books of accounts of M/s. KSM. 
At the end of the financial year, following the 
settlement of accounts, a balance of 
Rs. 6,89,53,366/- (after deducting the consideration 
receivable by M/s. KSM) remained in the Profit and 
Loss Account.  
 
Since, the sales proceeds belonged to the assessee, 
M/s. KSM remitted the said amount to the assessee. 
The Revenue contended that the assessee was 
managing the business and providing taxable 
services to the owner, under the category of 
‘Business Support Services’ classifiable under 
Section 65(104C) of the erstwhile Finance Act, 1994. 
Accordingly, service tax was demanded on the 
amount of Rs. 6,89,53,366/- received by the 
assessee from M/s. KSM.  
 
The Hon’ble High Court observed that under the 
agreement, the infrastructure/unit of M/s. KSM was 
taken over by the assessee for conducting and 
managing the said unit. Thus, the Hon’ble High 
Court upheld the order of the Tribunal and 
concurred with the view that as the entire business 
activity was undertaken by the assessee and the 
assessee was responsible for profits and losses of 
the said business and accordingly the transactions 
undertaken could not be classified under the 
category of ‘Business Support Services’.  

Dhruva Comments: 
The taxable service of ‘Business Support Services’ were introduced categorically to cover outsourced 
services, which are used by the service recipient in connection with their business and commerce. The 
Tribunal in its ratio has held that business support 
services are more in the nature of supporting services to the main activity and would not cover the transaction of conducting the main activity itself. 
The Tribunal and High Court, have thus placed the activity of conducting and managing business in the 
category of running the main activity by the assessee for themselves.  
CCE & ST vs M/s Karan Agencies [2015-TIOL-2693-HC-MUM-ST] 

 
Export of service even when commission paid by 
domestic purchaser on behalf of foreign supplier 
The case pertains to the period prior to the 
introduction of Place of Provision of Service Rules, 
2012 (POPS). The assessee was engaged as a 
commission agent of the foreign supplier. The 
assessee would find buyers in India and procure 
orders from them on behalf of the foreign seller. The 
Indian buyers made payments directly to the foreign 
seller and the foreign seller paid commission to the 
assessee. In some cases, the buyers, on behalf of the 
foreign seller, paid the commission directly to the 
assessee. The assessee was qualifying the said 
services as exports, which was challenged by the 
Revenue and service tax demand was raised. 
 
Primarily, the Revenue contested that the services 
were rendered in India even though the commission 
was received from foreign supplier, and therefore 
would not tantamount to export of service. In this 
regard, the Tribunal relied upon the ruling of Delhi 
CESTAT in the case of Paul Merchants Limited vs 
CCE, Chandigarh [2012-TIOL-1877-CESTAT-DEL] 
and concluded that the services would qualify as 
export of service as the foreign supplier was the 
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service recipient of the services provided by the 
assessee.  
 
With respect to services, where the commission was 
received from buyers in India, the Tribunal observed 
that the export conditions were satisfied and the 
commission would be deemed to have been paid in 
foreign exchange, as otherwise the buyers would 
have had to remit the commission to the foreign 
supplier as a part of the sale proceeds and the 
foreign supplier in turn would have paid the 
assessee. It was observed that the said arrangement 
was acceptable as it would not have any foreign 
exchange implications in India.  
 
Dhruva Comments: 
The given ruling pertains to the erstwhile ‘Export of Service Rules, 2005’. Amongst the numerous 
conditions prescribed by the said rules, service would qualify as an export only if the consideration for the service was received in convertible foreign 
exchange. The issue with respect to the export status 
of commission received by Indian agents from foreign suppliers has been upheld in various 
judgments following the judgment in Paul Merchant Ltd. Vs. CCE [2013 (29) S.T.R. 257. However, an 
appeal has been filed against the said judgment by 
the Revenue, which is pending before the P&H High Court.  
 With respect to the issue whether payments received in Indian Rupees from Indian buyers would 
amount to payments received in convertible foreign exchange, the answer has been linked to the 
implications under FEMA and various judgments have held that where such payments are considered to be received in foreign exchange, either by way of 
waiver or otherwise having no impact under FEMA, the condition of ‘consideration received in 
convertible foreign exchange’ would stand to be 
satisfied.    

National Engineering Industries Ltd vs CCE, 
Jaipur [2016-TIOL-149-CESTAT-DEL] 

 
CENVAT credit reversal not applicable in respect 
of input services used exclusively for providing 
taxable services 
In the given case, the Revenue sought to deny the 
CENVAT credit attributable to the trading activity 
undertaken by the assessee. While calculating the 
reversal amount, the Revenue along with common 
input services also took into consideration the input 
services that were used exclusively for providing 
taxable services. 
 
The Tribunal held that the question of reversal did 
not arise in respect of input services used exclusively 
for providing taxable services. The matter was 
remanded back to the adjudicating authority for re-
quantification.  
 
Dhruva Comments: 
Rule 6(3) of the CENVAT Credit Rules is notwithstanding the provisions of Rule 6(1) and 6(2) 
of the Rules. Further, Explanation II to Rule 6(3), excludes from its application inputs and input services exclusively relating to exempted goods and 
services, thereby indicating that all other inputs and input services would get covered with the ambit of 
Rule 6(3) for the purposes of computation of reversal. This view also flows from the prima facie view taken by the Mumbai CESTAT while passing a 
stay order in the case of Thyssenkrupp Industries Pvt. Ltd. vs CCE, Pune [2014 (310) ELT 317 (Tri- 
Mumbai)], and the minutes of Tariff Conference of 
Central Excise held on 28 and 29 October 2015 and issued by CBEC vide F No. 96/85/2015-CX.I dated 7 December 2015. The ruling of the Bangalore Tribunal though liberal is in contravention to the 
above understanding.  
IBM India Pvt. Ltd. vs CCE, C & ST, Bangalore-LTU 
[Final Order No. 20300/2015-CESTAT-BANG] 
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VALUE ADDED TAX  
 Case Laws  
 
Taxability of offshore transactions – supplies 
from EEZ outside the ambit of VAT 
The Petitioners - British Gas Exploration and 
Production India Limited, Reliance Industries Limited 
and Oil and Natural Gas Corporation Limited 
(ONGC) (collectively referred as the ‘Consortium’), 
had entered into Production Sharing Contracts (PSC) 
with the Government of India (GOI) for the 
development and exploration of oil and gas located 
in an Exclusive Economic Zone (EEZ) - beyond the 
territorial waters of India. Subsequently, the 
consortium had entered into an Interim Sale and 
Purchase Agreement (ISPA) with the Gas Authority 
of India (GAIL), a nominee of GOI, for the supply of 
gas produced.  
 
Under the PSC, the natural gas will be extracted and 
delivered at the off-shore tie-point to ONGC on 
behalf of GAIL.  
 
The gas (along with other gas) will be transported 
through the ONGC pipeline to its plant where it will 
undergo a process to remove impurities.  
 
GAIL will take possession of the processed natural 
gas at the Hazira plant.  
 
The assessing authority emphasized the obligation 
under the ISPA of the Petitioners to refine the gas at 
Hazira and contended that appropriation took place 
in the plant and not at the offshore location. 
Consequently, the sale was subject to local tax under 
the Gujarat Sales Tax Act, 1969. On the other hand, 
it was argued that the goods were delivered at the 
delivery point, which is located outside the State of 
Gujarat, and therefore no tax could be levied under 
the Gujarat Sales Tax Act. 
 

The Hon’ble High Court of Gujarat, after examining 
various clauses of both the agreements and the 
provisions of the Central Sales Tax Act, 1956 (CST 
Act) and the Sale of Goods Act, 1930 held as follows: 
 
 Natural gas becomes ascertained goods upon 

production. These ascertained goods are 
separated, measured and appropriated at the 
offshore production facility (OPC) and 
thereafter delivered at the delivery point. The 
situs of sale is the OPC where the goods are 
appropriated to the contract; 

 
 Merely because the natural gas was subjected 

to a purification process in Gujarat, this does 
not imply that the sale took place within the 
State of Gujarat; 

 
 The EEZ being within the customs frontiers of 

India, the sale of goods cannot be said to be in 
the course of import under Section 5(2) of the 
CST Act.  

 
Dhruva Comments: 
The taxability of offshore supplies (i.e. whether these constitute local, inter-state or export sales) has been 
a contentious issue for quite some time. The Gujarat 
High Court in the case of Larsen & Toubro Ltd [2011-45-VST-361-GujHC] had held that sales to 
Bombay High did not constitute an inter-state sale as it did not qualify as a ‘state’ under the Constitution of India. The Bombay High Court 
concurring with this judgment in the case of Pure Helium [2012-49-VST-14-BomHC] held that such a 
transaction did not qualify as an export since there was no foreign destination for the goods supplied.   
On the other hand, the current decision deals with supplies from offshore locations to the state and 
transactions regarded as local sales by state-VAT 
authorities.   
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With series of judgments being pronounced by High 
Courts and considering the quantum of disputes involved, this matter has moved up to the Apex Court and we hope to see it reach finality soon, 
giving respite to the industry at large.   
From a GST perspective, a closer look at these 
transactions is required as we shift from an origin-based taxation regime to a destination-based 
taxation regime.  
B G Exploration and Production India Limited vs 
State of Gujarat Through Secretary [2015-VIL-201-GUJ] 

 Notifications and Circulars 
 
Maharashtra adopts single-desk multi-
functional VAT administration set-up 
The Maharashtra Government has made some 
radical yet welcome changes in the administration 
of the VAT department. From the present set-up, 
which functions through various divisions like 
registrations, returns, audit, refunds, issuance of 
forms and recovery etc., the Government has 
adopted a single-desk multi-functional set-up 
whereby dealers will be allocated to a Nodal Officer 
who will look into all these functions. This is in line 
with the similar regime followed by the Central 
Government and as proposed in the GST framework.  
 
Under the new set-up, dealers will be allocated pin-
code wise to Sales Tax Officers, however, dealers 
under the Packaged Scheme of Incentives (PSI) shall 
remain with the existing PSI Nodal Officers. 
 
It may be noted that there will be no change in the 
appellate procedure pertaining to any assessing 
authority for demand notices issued up to 31 
December 2015. The reshuffle will take place from 1 
January 2016. 
Trade Circular No. 20T of 2015 dated 31 December 2015 

 
CENTRAL EXCISE  
 
Case Laws   
Rebate on goods supplied from DTA to SEZ: 
Appeal lies before Joint Secretary (RA) and not 
before Tribunal 
The Larger Bench was constituted to decide whether 
or not, in terms of Clause (b) of the Proviso to 
Section 35B(1) of the Central Excise Act, 1944 (the 
‘CE Act’), appeals against orders relating to rebate 
on goods supplied to Special Economic Zone (SEZ) 
should lie before the Appellate Tribunal.  
 
The assessee contended that Section 35 of the CE 
Act should be strictly construed to mean physical 
exports outside India. Section 26 of the Special 
Economic Zone Act 2005 (the ‘SEZ Act’), whilst 
providing exemptions, clearly recognizes the 
separate aspects of export to any place outside India 
and goods brought from the Domestic Tariff Area 
(DTA) to a SEZ. Though the procedure for the 
procurement of goods from DTA to SEZ, laid in Rule 
30 of SEZ Rules 2006, is akin to that in the case of 
exports, the same is only the procedure to be 
followed and does not render the disputed supply 
to be construed as export.  
 
The Revenue submitted that in the event that 
supplies made to a SEZ are not considered as 
exports, then the sanction of rebate does not arise 
under Section 11B of the CE Act read with Rule 18 of 
Central Excise Rules, 2002. Further, Section 2(m) of 
the SEZ Act defines such supplies to constitute 
exports. Section 53 of the SEZ Act states that SEZ 
shall be deemed to be territory outside the Customs 
territory of India. Also, the procurement of goods 
from DTA to SEZ is to be done on the basis of ARE-
1/ Bill of Export as in the case of regular exports. 
Thus, all these provisions clearly warrant the 
conclusion that supplies from DTA to SEZ are to be 
treated as exports. 
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The Larger Bench upheld the contentions of the 
Revenue and observed that the statutory provisions 
for granting rebates clearly authorized the Joint 
Secretary (RA) to hear appeals against orders in the 
domain of exports. The SEZ Act had come into 
existence much later than the CE Act. Thus, the 
Government did not intend to segregate rebate 
matters into two categories for appeal purposes. 
Accordingly, the inclusion of cases relating to goods 
supplied from DTA to SEZ in the disputed provisions 
is an inevitable corollary to holding that such 
supplies may be treated as exports. The Larger 
Bench held that appeals in such circumstances 
would not lie before the Appellate Tribunal.  
 
The Larger Bench while arriving at this conclusion 
noted the Gujarat High Court’s decision in the case 
of Essar Steel Limited vs Union of India [2010 (249) 
ELT 3 (Guj)], in which it was held that no export duty 
was leviable on supplies to a SEZ, had been made in 
a different context, in which the taxable event was 
sought to be incorporated into the Customs Act by 
relying upon a definition given in the SEZ Act.   
 
It was held that the decision in Essar Steels’ case was 
in a different context and thus inapplicable. The 
Larger Bench relied upon the decision of the Apex 
Court in the case of Industrial Supplies Private 
Limited vs Union Of India [(1980) 4 SCC 341] and 
Mancheri Puthusseri Ahmed Ors [(1996) 6 SCC 185] 
and concluded that where a legal fiction was created 
then it should be given full effect for the purpose for 
which it was created. Thus, to give such a legal 
fiction a logical conclusion, the supplies to a SEZ 
should be treated as exports for rebate purposes. 
Accordingly, appeals should lie before the Joint 
Secretary (RA) and not before the Tribunal.  
 
Dhruva Comments: 
This decision of the Larger Bench of the Tribunal provides relief to assessees by putting to rest the ambiguity that prevailed with regard to jurisdiction 

for filing appeals in cases of rebate claims when 
goods are supplied from DTA to SEZ.  
M/s. Sai Wardha Power Ltd. vs Commissioner of 
Central Excise, Nagpur [TS-715-CESTAT-2015-EXC]  
 
FOREIGN TRADE POLICY  
 Case Laws   
No penalty on transferees of DFIA licenses, 
obtained by the transferor through fraud 
Gemini Overseas Ltd. (the Transferor) obtained DFIA 
licenses for the import of mulberry raw silk yarn. 
However, the transferor used Noil yarn to 
manufacture natural silk fabrics and exported them, 
declaring them to be made of mulberry silk yarn. The 
Department intercepted some of the consignments 
and forwarded them for testing, which confirmed 
the fraud. However, the appellants had purchased 
such licenses considering them to be genuine. 
Accordingly, a demand for duty with interest and 
penalty was raised on the appellants alleging that 
the licences had been obtained by 
misrepresentation of facts.  The appellants had 
purchased such licenses considering them to be 
genuine. The appellants pleaded that no duty or 
penalty should be demanded, as the licenses were 
purchased under bona fide belief and the DGFT had 
not cancelled them as on the date of the import of 
goods. The Kolkata CESTAT referred to the Supreme 
Court’s decision in the case of Tata Iron & Steel 
[2015 (8) TMI 290], in which it was held that an 
extended period should be available to the Revenue 
for demanding duty even if the importer was a 
transferee of the license. Accordingly, the CESTAT 
held that duty and interest had been correctly 
demanded from the appellants over the extended 
period of time and set aside the penalties stating 
that the appellants had no knowledge of the nature 
of the goods exported.  
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Dhruva Comments: 
The issue of duty demanded from importers holding licences as transferees has been debated in many 
cases and in many cases the courts have held that duty is demandable from the importer.  Even Section 
28AAA (as it stands today) also provides for action 
both against the importer and the original license holder. However, there have been some judicial decisions on similar facts where the demands for 
duty, interest and the application of an extended period have been set aside. Thus, this decision of the 
Kolkata CESTAT could be subject to further litigation. 
Eastern Silk Industries Ltd. vs. Commr. of Customs (Airport/Admn.), Kolkata 2015 (12) TMI 
1299 – CESTAT KOLKATA  
 
No cap on ‘Incremental Exports Incentivisation 
Scheme’ scrip value  
Notification No. 27 (RE-12)/ 2009-2014 dated 28 
December 2012 inserted Para 3.14.4 in FTP 2009-
2014 introducing the Incremental Exports 
Incentivisation Scheme (IEIS) to allow duty credit of 
2% on the incremental exports achieved by IEC 
holders. Later, Notification No. 44 (RE-2013)/2009-
2014 dated 25 September 2013 amended the above 
notification limiting the benefit to 25% growth or  
Rs. 10 Cr. in value, whichever is less, for the year 
2012-13, and similarly Notification No. 43 dated 25 
September 2013, which imposed a limit of Rs. 1 Cr 
per IEC for the year 2013-14, was brought in. Both 
the notifications stated that that claims beyond      
Rs. 20 lakhs (i.e. 2% of Rs. 10 Cr.) or Rs. 1 Cr as the 
case may be, should be subject to greater scrutiny 
by RAs. Subsequently, the DGFT issued a clarification 
dated 23 September 2014, stating that claims 
sanctioned over Rs. 20 lakhs/ 1 Cr should be 
recovered by RAs. After correspondence with the 
RA, the appellant filed a writ petition before the 
Bombay High Court challenging the validity of this 
clarification limiting the benefits under IEIS on the 
grounds that neither the original nor the amending 

notification imposed any such restriction, especially 
when the second part of both the notifications 
provided for higher scrutiny in the case of claims 
higher than Rs. 20 lakhs/ 1 Cr as the case may be, 
which itself communicated that there was no limit 
for claims. 
 
The High Court observed that the policy must be 
subject to interpretation to advance its stated 
purpose i.e. to promote and encourage exports. Any 
interpretation of the amending notification 
restricting the incentives in their entirety would be 
arbitrary, violating the policy’s objective and the 
mandate of article 14 of the Constitution of India. 
Accordingly, the DGFT clarification was quashed, it 
was held that the amending notifications did not lay 
down a limit on the benefits granted under the 2012 
notifications, and the writ was allowed. 
 
Dhruva Comments: 
This decision has given relief to exporters, as claims 
that were higher than Rs. 20 lakhs/ 1 Cr were 
granted an incentive of Rs. 20 lakhs/ 1 Cr and the excess claim (above Rs. 20 lakhs/ 1 Cr) was rejected.  
Importers can now claim the difference between the incentive claimed and granted earlier.  
JSW Steel Limited & Others vs Union of India & Others [WP No. 1750 of 2015. Bombay High 
Court] 
   
Notifications, Public Notices and Trade Notices 
Request for modification/change in Branch 
Office/Head Office/Registered Office address in 
IEC to be made before new Regional Authority  
A new Para 2.14(A) has been inserted into the 
Handbook of Procedure (2015-20) making it 
necessary for applicants to request a modification/ 
change in address of their Branch Office/ Head 
Office/ Registered Office involving a shift in 
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jurisdictional Regional Authority (RA) before the RA 
to whose jurisdiction the office is being transferred. 
A copy of such a request is also required to be 
submitted before the old RA, who will transfer the 
IEC file to the new RA for the appropriate 
amendments. 

 
Dhruva Comments: 
Earlier, such amendments were required to be made 
before the old RA only. Now these amendments could consume more time as the old RA needs to 
send the IEC file to the new RA and before the new RA can make the respective change. 
Public Notice No.53/ (2015-20) dated 5 January 2016 
 CUSTOMS  
 Case Laws  
 
Power of DRI officers to issue Show Cause 
Notices prior to 08 April 2011 upheld as valid 
The issue before the Tribunal in the present case was 
whether appeals filed against Show Cause Notices 
(SCNs) issued by officers of the Directorate of 
Revenue Intelligence (DRI) should be kept pending 
until the disposal of a writ petition in the Delhi High 
Court challenging vires of Section 28(11) of the 
Customs Act, 1962. The Appellant contended that 
Explanation 2 to Section 28(11), which came into 
effect from 08 April 2011 (the ‘appointed date’) 
provided that any non-levy or short-levy before the 
appointed date (i.e. the date of presidential assent) 
was to be governed by the provisions of Section 28 
as it existed prior to the appointed date and that 
Section 28 (prior to the appointed date) did not have 
any provision similar to the newly-introduced 
Section 28(11).  

 
The Tribunal followed the view of the Bombay High 
Court in the case of Sunil Gupta vs UOI and the 

Gujarat High Court in the case of Swati Menthol & 
Allied Chem. Ltd. vs Jt Director DRI, and held that 
SCNs issued by the DRI were valid. The Tribunal 
observed that the objective of inserting the 
Explanation was to validate SCNs issued by the DRI 
and Preventive Commissionerates and it was given 
retrospective effect for this reason. It further 
observed that an explanation appended to a sub-
section for the removal of doubt could never be 
intended to defeat the very purpose/ object of that 
sub-section and therefore it had to be interpreted 
so as to save the main provision. The Tribunal held 
that SCNs issued by the DRI did not suffer from any 
jurisdictional infirmities and therefore proceedings 
relating to such SCNs need not be kept pending to 
await the disposal of a writ petition.  
Dhruva Comments: 
The dispute relating to the jurisdiction of the DRI and Preventive Commissionerates arose when the Supreme Court in CC vs Syed Ali held that Section 
28 of the Customs Act 1962 conferred authority on 
"the" proper officer and not on “a” proper officer and as the assessment was done by officers other 
than DRI Officers or Officers of Preventive Commissionerates, only they would qualify as "the" 
proper officers. The Apex Court held that in such 
circumstances, DRI officers issuing SCNs would mean more than one authority assuming the role of 
"the" proper officer, which would cause utter confusion. The Budget of 2011-12 inserted Section 28(11) with a view to overturning the judgement of 
the Apex Court. Following the introduction of Section 28(11), the Bombay High Court and the 
Gujarat High Court have upheld the validity of SCNs issued by the DRI. However, the matter will attain finality only on disposal of the writ petition 
challenging the vires of Section 28(11).  
M/s Bhagwati Components Mfg Co v/s. 
Commissioner of Customs, New Delhi and Commissioner of Central Excise (Adjudication) 
(2016 (1) TMI 875 – CESTAT NEW DELHI) 
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Customs Duty leviable on goods actually 
imported and not on the quantum lost in transit 
prior to importation 
The assessee imported crude oil, and a certain 
quantity of oil was lost in transit during the course 
of import. The Revenue contented that the quantity 
of crude oil mentioned in the bill of lading should 
be the basis for payment of Customs Duty and not 
the quantity actually received in the shore tanks on 
the ground, that the duty on such goods was levied 
on an ad valorem basis, and that ‘transaction value’ 
meant the value at which goods were purchased 
from the foreign supplier, which in the present case 
was the value and quantity mentioned in the bill of 
lading.  

 
The Supreme Court observed that goods were said 
to be imported into India only when they were 
brought into India from a place outside India. 
Further, where the goods were lost or destroyed 
before clearance for home consumption or 
warehousing, the importer would not be liable to 
pay Customs Duty on such lost/destroyed goods. 
The Apex Court concluded that the act of 
importation was complete only when the goods 
were in the hands of the importer after they had 
been cleared either for home consumption or for 
deposit in a warehouse and accordingly the quantity 
of crude oil received in the shore tanks would form 
the basis for the payment of Customs Duty. Also, 
under Section 47 of the Customs Act, 1962, the 
importer had to pay duty on goods that were 
brought in for home consumption and it would 
make no difference whether duty was payable at a 
specific rate or on an ad valorem basis.  
Dhruva Comments: 
There has always been a dispute regarding the 
quantity on which Customs Duty is payable in the case of the import of certain commodities such as 
crude oil, natural gas etc. where a certain quantity is lost during the course of import i.e. transit loss and 

any other loss. This Apex Court judgment is in 
consonance with various other judicial precedents that have held that that Customs Duty is payable only on the goods actually imported into India and 
not on the quantity mentioned in the bill of lading. The Department had issued Circular no. 06/2006 
dated 12 January 2006, in which it was stated that 
where Customs Duty is leviable on an ad valorem basis, the transaction value is the invoice value, 
irrespective of the quantity received in the shore tank. However, the Supreme Court in the judgment 
under discussion has specifically stated that this 
circular is contrary to law. 
Mangalore Refinery & Petrochemicals Ltd. vs. 
Commissioner of Customs, Mangalore (Civil appeal no. 2753 of 2006) 

 
Transaction value cannot be rejected considering 
the value of identical goods imported at 
different commercial levels  
A loading of 12.5% was imposed on goods imported 
by the importer from its related entity, on the basis 
of the import price of independent third party 
importers under Rule 4 of the Customs Valuation 
Rules, 2007. The importer’s primary contention was 
that the loading was unjustifiable as the imports 
were made at different commercial levels, so the 
prices were not comparable. The Revenue also 
sought to add on to the price the value of 
advertisement, sales and promotion expenses 
incurred by the importer in India, part of which was 
re-imbursed by the foreign supplier.  

 
The CESTAT observed that under Rule 4 of the 
Customs Valuation Rules, the transaction value of 
identical goods at the same commercial level and in 
substantially the same quantity should be used to 
determine the transaction value of imported goods. 
In the present case, the assessee was able to 
demonstrate that the goods were imported at a 
different commercial level and in much larger 
quantities as compared to imports made by the 
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third-party individual retailers. Further, in relation to 
advertisement and sales promotion expenses, the 
CESTAT observed that they could not be said to 
benefit the exporter alone as the importer also 
benefitted, however it refused to conclude on this as 
the adjudicating authority had failed to invoke the 
provisions of Rule 10 in the original order.  
 
Dhruva Comments: 
Rule 10(1)(e) of the Customs Valuation Rules, 2007 provides that payments made by the importer as a 
condition of sale to satisfy the obligation of the supplier are required to be added to the value of the goods imported. In the present case, the CESTAT has 
not specifically commented on the issue, however it has mentioned that for determining whether such 
payments are to be included or not it should be kept in mind that advertisement/ sales promotion 
expenses could not be said to benefit the exporter alone as the importer also benefits. In the case of the reimbursement of advertisement expenses the 
monies flow from the seller to the buyer and not vice 
versa and Rule 10(1)(e) contemplates a situation where payment will be made by the buyer as a 
condition of sale to the seller or to a third party on  behalf of the seller, thus, it can be argued that such 
expenses would not form a part of the value of 
imported goods. Also, as held in Samsonite South Asia Pvt Ltd. vs CC (Imports) [2013-TIOL-2324-
CESTAT-MUM], the Revenue is required to prove the nexus between the imported goods and the advertisement expenses shared between the parties. 
A mere cost-sharing arrangement cannot be regarded as an indirect payment constituting an 
additional element of the price.  
M/s Richemont India Pvt. Ltd vs CC, New Delhi (TS-725-CESTAT-2015)] 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
   



 11 | P a g e  
© Dhruva Advisors LLP. All rights reserved.   

 

Key Contacts 
Dinesh Kanabar, CEO dinesh.kanabar@dhruvaadvisors.com  Ritesh Kanodia, Partner ritesh.kanodia@dhruvaadvisors.com   Niraj Bagri, Associate Partner niraj.bagri@dhruvaadvisors.com   Srinath S, Associate Partner srinath.s@dhruvaadvisors.com    Our offices 
Mumbai 12th Floor Discovery of India Building (Nehru Centre) Dr. Annie Besant Road Worli, Mumbai 400 018 Tel: +91-22-6108 1000 Fax:+91-22-6108 1001  Bengaluru Prestige Terraces 5/1, Union Street Infantry Road Bangalore 560001 Tel: +91-80-4660 2500 Fax: +91-80-4660 2501      

Ahmedabad B3, 3rd Floor, Safal Profitaire,Near Auda Garden, Corporate Road, Prahladnagar, Ahmedabad 380 015. Tel: +91-79-6134 3400 Fax: +91-79-6134 3434  Delhi 101 & 102,1st Floor,Tower-4 B DLF Corporate Park M G Road, Gurgaon, Haryana 122002, India Tel: + 91-124 6687000 Fax: + 91-124 6687001  About Dhruva Advisors LLP 
Dhruva Advisors offers a wide range of services in the tax 
and regulatory space to clients in India and around the 
world 
We are a cohesive team of tax professionals who are 
focused on providing our clients with high quality tax and 
related services. With strong research and technical skills 
coupled with extensive experience, we provide well-
thought out and strategic solutions to complex problems  
Our professionals have advised on some of the largest 
transactions in the world and have handled several of the 
largest tax controversies in India.  Our professionals also 
have a strong track record of designing and implementing 
pioneering solutions in several areas of domestic and 
international tax 
Dhruva has been recognised as tier 1 firm in 
international tax review, world tax guide 2016 to 
world’s leading tax firms 
Dhruva has been recognised as tier 2 firm in 
international tax review, world transfer pricing 2016 to 
world’s leading transfer pricing firms

 

 
This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not intended to 
address the circumstances of any particular individual or entity. No one should act on such information without appropriate professional 
advice after a thorough examination of the particular situation. This publication is not a substitute for detailed research and opinion.  Before 
acting on any matters contained herein, reference should be made to subject matter experts and professional judgment needs to be exercised.  
Dhruva Advisors LLP cannot accept any responsibility for loss occasioned to any person acting or refraining from action as a result of any 
material in this publication.  


