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          Regulatory Alert 

Foreign Direct Investment (‘FDI’) Policy for Investment Vehicles 

20 November 2015  

 

The Reserve Bank of India has amended the 

principal regulation governing foreign investments 

in India viz; Foreign Exchange Management 

(Transfer or Issue of Security by a Person Resident 

outside India) Regulations, 2000 (“FDI Regulation”), 

to provide a framework for foreign investments in 

SEBI regulated investment vehicles such as 

Alternate Investment Funds (AIFs), Real Estate 

Investment Trust (REITs) and Infrastructure 

Investment Trusts (InvITs). 

 

The extant FDI policy and FDI Regulations only 

cover foreign investment in Venture Capital Funds 

(VCFs) and do not refer to AIFs. As per the extant 

FDI Policy, if a domestic Venture Capital Fund is set 

up as a trust, a person resident outside India (non-

resident entity/ individual including an NRI) can 

invest in such domestic VCF subject to prior 

approval of the FIPB (dealt with on a case by case 

basis). 

 

The SEBI (Venture Capital Fund) Regulations, 1996 

had been replaced with SEBI (Alternative 

Investment Fund) Regulations, 2012. Thereafter, 

SEBI had also notified SEBI (Real Estate Investment 

Trust) Regulations, 2014 and SEBI (Infrastructure 

Investment Trusts) Regulations, 2014 for regulation 

of REITs and InvITs respectively. The present 

amendment provides for a policy governing 

foreign investment in such Investment Vehicles.  

 

The amendments made to the FDI regulations are 

summarized below: 

 

� Any person resident outside India (other than 

citizens / entities from Pakistan or Bangladesh), 

including Registered Foreign Portfolio Investor 

(RFPI) or NRI can purchase and sell units of an 

Investment Vehicle (without prior FIPB 

approval) as per the newly introduced 

Schedule 11 to FDI Regulations.  

� Investment Vehicle is defined to mean an entity 

registered and regulated under relevant 
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regulations framed by SEBI including SEBI 

regulations governing AIFs, REITs and InvITs. 

� The investment is to be made by an inward 

remittance through the normal banking 

channel including by debit to a NRE or a FCNR 

account. 

� The non-resident investors can sell such 

investments in any manner or redeem their 

investment as per regulations framed by SEBI 

or directions issued by RBI. 

� The non-resident investor may pledge the 

units in the investment vehicle to secure credit 

facilities being extended to the non-resident 

investor. 

� Investment Vehicle receiving foreign 

investment shall be required to make such 

report and in such format to Reserve Bank of 

India or to SEBI as may be prescribed. 

 

Foreign Investment / downstream conditions 

 

� The amendment provides that downstream 

investment by an Investment Vehicle shall be 

regarded as foreign investment only if neither 

the Sponsor nor the Manager nor the 

Investment Manager is Indian ‘owned and 

controlled’ (as defined in FDI Regulations)1.  

� For Sponsors or Managers or Investment 

managers organized in a form other than 

companies, SEBI shall determine whether the 

Sponsor / Manager / Investment manager is 

foreign owned and controlled. If the Sponsors/ 

Managers/ Investment Managers are 

individuals, the Sponsors/ Managers/ 

Investment Managers should be Indian 

citizens for the downstream investment to be 

regarded as domestic.  

� Since ownership and control cannot be 

determined in case of a LLP under the extant 

FDI policy, it is provided that a LLP shall not act 

                                                             
1 A company is considered as 'Owned’ by resident 

Indian citizens if more than 50% of the capital in it is 

beneficially owned by resident Indian citizens and / or 

Indian companies, which are ultimately owned and 

controlled by resident Indian citizens. ‘Control’ includes 

the right to appoint a majority of the directors or to 

control the management or policy decisions. 

as sponsor or manager / investment manager 

of the Investment Vehicles 

� It has also been clarified that the extent of 

foreign investment in the corpus of the 

Investment Vehicle will not be a factor to 

determine as to whether downstream 

investment of the Investment Vehicle 

concerned is foreign investment or not.  

 

Implications of being regarded as foreign 

investment 

 

� Downstream investment by an Investment 

Vehicle that is reckoned as foreign investment 

shall have to conform to the sectoral caps and 

conditions as mentioned in FDI Policy. 

� In case of an LLP such investment has to 

conform to the provisions of FDI Policy/ FEMA 

20. 

� Category III AIF with foreign investment shall 

make portfolio investment in only those 

securities or instruments in which a RFPI is 

allowed to invest under the FDI Regulations. 

 

Our Comments 

The amendments for the first time provide a 

definitive policy regulating foreign investments in 

Investment Vehicles in India and would go a long 

way in reducing the lead time involved in raising 

funds from offshore investors.  

In particular, the condition of determining the 

investments of the investment vehicle to be 

domestic or foreign based on the ownership and 

control of the Sponsor / Manager / Investment 

Manager will provide a platform for domestic fund 

houses to set-up Investment Vehicles in India and 

attract foreign investment to such domestic 

investment vehicles without any limits.   

The regulations seem to be in line with the stated 

crux of the foreign investment reforms proposed 

by the present government which is to ease, 

rationalize and simplify the process of foreign 

investments in India. 
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About Dhruva Advisors LLP 

Dhruva Advisors offers a wide range of services in the tax 

and regulatory space to clients in India and around the 

world 

We are a cohesive team of tax professionals who are 

focused on providing our clients with high quality tax and 

related services. With strong research and technical skills 

coupled with extensive experience, we provide well-

thought out and strategic solutions to complex problems  

Our professionals have advised on some of the largest 

transactions in the world and have handled several of the 

largest tax controversies in India.  Our professionals also 

have a strong track record of designing and 
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domestic and international tax 

 

 

 

This information contained herein is in summary form and is therefore intended for general guidance only. This publication 

is not intended to address the circumstances of any particular individual or entity. No one should act on such information 

without appropriate professional advice after a thorough examination of the particular situation. This publication is not a 

substitute for detailed research and opinion.  Before acting on any matters contained herein, reference should be made to 

subject matter experts and professional judgment needs to be exercised.  Dhruva Advisors LLP cannot accept any 

responsibility for loss occasioned to any person acting or refraining from action as a result of any material in this publication.  


