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             Regulatory Alert 

Revised Foreign Direct Investment (‘FDI’) Policy on Construction Development Sector 

16 November 2015  

The Government of India on 11 November 2015 

announced a far reaching liberalisation of FDI norms 

with a view to encourage foreign investment flows 

into India, and to give a boost to the investment 

climate. These reforms cover 15 major sectors of the 

economy, including real estate and construction, 

broadcasting, defence, single brand retail, civil 

aviation, banking and manufacturing.  

The reforms announced for the Construction 

Development Sector are summarized below: 

REPATRIATION AND EXIT 

Ø Perhaps the biggest change is in relation to 

repatriation and exit.  In line with the crux of the 

reforms (i.e. to ease, rationalise and simplify the 

process of foreign investments), transfer of 

stake from one non-resident to another non-

resident, without repatriation of investment will 

neither be subject to any lock-in period nor to 

any government approval.   

Ø In case of sale to residents sale would be 

permitted before completion of project or 

trunk infrastructure (roads, water supply, street 

lighting, drainage and sewerage), provided that 

a lock-in-period of three years, calculated with 

reference to each tranche of foreign investment 

has been completed.   

 

Transfer to Revised 

Non-

resident 

· No lock-in 

· No Approval 

Resident Earlier of: 

· 3 years from infusion of 

tranche; or 

· Completion of Trunk 

Infrastructure; or 

· Completion of the 

Project 
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INVESTMENT CONDITIONS 

 

Ø Another key condition that has been done away 

with is the conditions of minimum capitalization 

(US $ 5 million required to be brought within six 

months of commencement of the project) 

Ø Area restriction of floor area of 20,000 sq. mtrs 

removed 

Ø Each phase of the construction development 

project to be considered as a separate project 

for the purposes of FDI policy 

 

OTHER CHANGES 

 

Ø Further, it has been provided that earning of 

rent/ income on lease of the property, not 

amounting to transfer (with a definition for the 

term ‘transfer’ being provided), will not amount 

to real estate business 

Ø In line with earlier policy, condition of lock-in 

period to not apply to Hotels &Tourist Resorts, 

Hospitals, Special Economic Zones (SEZs), 

Educational Institutions, Old Age Homes and 

investment by Non-Resident Indians (‘NRIs’)  

Ø A lock-in period of three years calculated with 

reference to each tranche has also been 

introduced for 100% FDI under automatic route 

permitted in completed projects for operation 

and management of townships, malls/ 

shopping complexes and business centers  

 

NRI INVESTMENTS 

 

NRIs have special dispensation for investment in 

construction development sector and investments 

by NRIs were treated on par with Domestic 

investment.   

 

In order to attract larger investments, which are 

possible through incorporated entities only, the 

special dispensation of NRIs has now been also 

extended to companies, trusts and partnership 

firms, which are incorporated outside India and are 

owned and controlled by NRIs. Henceforth, such 

entities owned and controlled by NRIs will be 

treated at par with NRIs for investment in India. 

 

Our Comments 

The reforms announced constitute perhaps the 

largest and most ambitious initiative undertaken by 

the Government in recent days. Particularly in the 

construction development sector these could have 

far reaching effects. 

One of the biggest negative sentiments that foreign 

investors attached to FDI in the construction 

development was that relating to exit.  The reforms 

relating to exit announced addresses a lot of the 

concerns that foreign investors had and importantly 

provides options for exit.   

The relaxations on transfer to non-residents and the 

requirement to bring in a minimum capital within 6 

months of the commencement of the project will 

have a significant impact on stalled projects that can 

now be revived with the assistance of foreign 

investment.  

The change announced with respect to treating 

entities owned and controlled by NRIs at par with 

NRIs for investments into India could open up a 

whole new avenue for funds for developers.   

Further, the exclusion of rental income from real 

estate business could enable developers to 

monetize some of the non-core rent yielding 

projects. 
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About Dhruva Advisors LLP 

Dhruva Advisors offers a wide range of services in the tax 

and regulatory space to clients in India and around the 

world 

We are a cohesive team of tax professionals who are 

focused on providing our clients with high quality tax and 

related services. With strong research and technical skills 

coupled with extensive experience, we provide well-

thought out and strategic solutions to complex problems  

Our professionals have advised on some of the largest 

transactions in the world and have handled several of the 

largest tax controversies in India.  Our professionals also 

have a strong track record of designing and implementing 

pioneering solutions in several areas of domestic and 

international tax 
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